INTRODUCTION
The last decade brought much needed attention to the global plight of human trafficking, as numerous members of vulnerable populations are trafficked all over the world to be enslaved in a broad range of industries including, but far from limited to, commercial sex. Yet, the global community's efforts to successfully mitigate trafficking and protect those most likely to fall victim to it continue to fall short. This Article argues that the lack of success in fighting human trafficking is to a large extent the result of framing the existing discourse of human trafficking as primarily a matter of criminal law and human rights of women and children rather than addressing the economic and global market conditions within which human trafficking thrives. It is, as Jonathan Todres puts it, a design failure rather than an implementation failure. 2 This Article further suggests that the almost exclusive focus on criminal and human rights discourse developed in response to the paradigmatic story of human trafficking-young women or children being duped and kidnapped for exploitation-in the illegal commercial sex industry. However, that focus continues to marginalize the impact on the role of women, children, and migrant workers from developing nations in the global economy. We will not be able to mitigate human trafficking or to achieve economic and social equality around the world without acknowledging the gendered and class underpinnings of human trafficking discourse.
Recent efforts link human trafficking to economic pull and push factors exacerbated by globalization and trade liberalization, but very little discourse frames the discussion in those terms. The current discourse on trafficking fails to admit that human trafficking is the "underside of globalization." There is no willingness to admit that human trafficking greases the wheels of the global economy. Instead, this Article argues for an economic analysis of human trafficking which primarily looks at globalization, trade liberalization, and labor migration as the core areas that need to be explored to advance the prevention of human trafficking.
Part I briefly examines the prevailing criminal law enforcement framework regarding human trafficking-both at the international level and in the United States-which stems out of viewing human trafficking as primarily a threat to global security and an underground industry of transnational criminal enterprises. It argues that while criminalization no doubt helped bring much needed attention (and resources) to human trafficking, the narrow criminal law focus fails to address the root causes of human trafficking and will not be able to prevent human trafficking.
Part II looks at the complementary human rights framework to combat human trafficking. It briefly explores the early human rights discourse regarding trafficking and its limitations, the concerns over the criminal law emphasis of the trafficking protocol and Trafficking Victims Protection Act (TVPA), and the efforts in the past decade to re-infuse the human rights approach and to strengthen the protection and services provided to trafficking victims. It argues that the human rights framework is likely to remain very limited in its ability to push governments and private sector stakeholders to action because it continues to evoke the early discourse focusing on the protection of women and children and fails to recognize the global economic impetus of human trafficking.
Part III examines closely the gendered nature of the current human trafficking discourse. It argues that the criminal enforcement efforts and the human rights approaches are unsuccessful in combating human trafficking in large part because these efforts remain focused on sex trafficking of women and children as the paradigm. That dominant narrative, however, serves as a double-edged sword. While the narrative emphasizes the plight of many women and children and the need to "rescue" them from the traffickers, it is less likely to garner the firm international and domestic commitment and resources needed for true preventative measures as long as it is viewed as a women's issue. The focus on the enslavement of women and children in the illegal sex industry by criminal organizations allows us to view human trafficking as an aberration rather than acknowledge the central role it plays in supporting and maintaining the global economy; and, it continues to marginalize both the impact on and the role of women, children, and migrant workers from developing nations in the global economy.
Part IV offers a close examination of the realities of labor and forced labor, child labor, debt bondage, and commercial sexual exploitation of children and adults were thriving with impunity in many parts of the world. 6 The international framework and the U.S. framework called for the criminalization of all acts of human trafficking and envisioned that governmental response should incorporate the 3Ps: prevention, criminal prosecution, and victim protection. 7 While all three components have been recognized as essential, they have not been equal, neither in design nor in implementation. 8 From the start, as will be demonstrated below, much of the contemporary discourse and resources focused on criminal enforcement and security issues posed by illegal human trafficking. Accordingly, the foremost obligation on nations and states (under the Trafficking Protocol, European Union (EU) and other regional instruments, TVPA, or State law) is to take legislative and other measures to criminalize conduct amounting to trafficking in persons, and prosecute traffickers.
Historically, the limited attention to human trafficking was driven by moral-based and human rights concerns regarding mostly white women and children. 9 In contrast, the prompt for the series of meetings convened by the U.N. in Vienna in the late 1990s, which eventually led to the adoption of the Trafficking Protocol, was the identified link between trafficking, migrant smuggling, transnational organized crime, and the threat to global security. 10 Having viewed human trafficking as a growing enterprise of transnational organized crime, the Trafficking Protocol itself was developed as a supplement to the U.N. Convention Against Transnational Organized Crimes,"
helping to facilitate cooperation among states in the investigations and prosecutions of transnational crime including trafficking in persons. 12 The most concrete obligation on signatory states, stated in Article 5, is to take legislative and other measures to criminalize conduct 6 ANNE T. GALLAGHER, THE INTERNATIONAL LAW OF HUMAN TRAFFICKING 1-2 (2010) [hereinafter GALLAGHER]. 7 Trafficking Protocol, supra note 4, art. 5. "Trafficking in Persons" under the Protocol is defined in art. 3. Id. art 3; See also 22 U.S.C. § § 7102-7106. ' Incorporating Perspectives, supra note 2, at 56-57. 9 See infra Part II.A. 10 GALLAGHER, supra note 6, at 68. The international community quickly determined it needed to reach an agreement to facilitate the collaborative fight against transnational organized crime. Id. at 1, 68. Dr. Anne Gallagher, who at the time served as a U.N. Official representing the U.N. High Commissioner for Human Rights in those meetings, recalls a conversation with a very senior delegate who viewed this not as a human rights issue but as the need of governments to cooperate in order to catch the traffickers, whom he viewed as criminals. Id amounting to trafficking in persons. 13 Other articles in the Protocol, such as Article 10 (dealing with information sharing and training for law enforcement and immigration authorities), Article 11 (dealing with measures to increase border security), and Articles 12 and 13 (dealing with security of travel documents) again underscore the core focus of the Organized Crime Convention and Trafficking Protocol on global security and transnational criminal law enforcement. 14 The regional and national legal frameworks that developed in the decade that followed placed much of the same emphasis on the criminalization of human trafficking and the prosecution and punishment of traffickers. Particularly telling are the ways in which the law enforcement approach frames the United States' globally-applicable "minimum standards for the elimination of trafficking" and its engagement with other governments on this issue. 25 The "minimum standards for the elimination of trafficking" set out in TVPA require foreign governments to prohibit trafficking and punish acts of trafficking, and to make serious and sustained efforts to eliminate trafficking. 26 The Act also sets out criteria that "should be considered" as indicia of "serious and sustained efforts to eliminate trafficking"; the first of which is whether the government vigorously investigates and prosecutes acts of trafficking within its territory.
27
Countries are then placed into one of the report's three tiers based upon these countries' governmental efforts to combat trafficking. 
85
There has been much critique of the United States' unilateral approach in setting its own global standards, apart from the Trafficking Protocol, and taking the role of a global sheriff in imposing those standards on other countries. 29 There is little doubt, however, that most governments around the world have ceded to the U.S. regime on anti-human trafficking measures, either due to the direct support of U.S. funding and institutional resources to aid foreign governments, combat trafficking, or the somewhat effective "naming and shaming" tool that the annual Trafficking In Persons (TIP) report has become.
30
Consequently, the world allocates an overwhelming majority of its legal efforts and resources to the criminalization of human trafficking, to the training of law enforcement authorities, and to the prosecution of traffickers.
Criminalization helped bring much needed attention (and funding) to this modern slavery. However, the number of prosecutions is dismally low in comparison to the scope of the problem, and the estimated numbers of people being trafficked is on the rise.
3 1 The allocation of most resources and attention to criminal enforcement relegated the grave human rights dimensions of this growing crisis to a secondary place at best. 32 Once successfully prosecuted trafficking, and have provided a wide range of protective services to victims as well as sponsor prevention campaigns, are placed in tier 1; countries whose governments do not fully comply with those standards are placed in tier 2, if they are making "significant efforts to bring themselves into compliance" with the standards, such as countries which are strong in the prosecution of traffickers, but provide little or no assistance to victims. Id. at (b)(1) The TIP Report also places some tier 2 counties on a watch list if: a) the absolute number of victims of severe forms of trafficking is very significant or is significantly increasing; b) there is a failure to provide evidence of increasing efforts to combat severe forms of trafficking in persons from the previous year; or c) the determination that a country is making significant efforts to bring itself into compliance with minimum standards was based on commitments by the country to take additional future steps over the next year. Moreover, as will be discussed infra, 34 the narrow criminal law focus fails to address the root causes of human trafficking, and hence, will not be able to prevent human trafficking. Trafficking is anything but limited to the illegal activity of criminals. To the contrary, it is the demand for products and services in legitimate industries within the dynamics of global markets which fuels the black market of trading in humans. Having realized the huge profitability of the human trafficking market, criminal enterprises and traffickers all over the world serve as the conduit connecting the never ending supply of desperate workers with the growing demand of businesses and consumers across all economic sectors for cheap products and services produced by cheap labor. The dominant narrative of trafficking as an aberrant criminal activity of "bad apples," however, serves to mask the direct complicity and significant economic benefits gained by governments, businesses, and members of society through the facilitation and furthering of exploitation through human trafficking, primarily at the expense of poor men, women, and children.
THE HUMAN RIGHTS DISCOURSE: EVERYTHING OLD IS NEW AGAIN
Historically, the issue of human trafficking was addressed at the margins of international human rights discourse. Throughout the twentieth century, the international community condemned human trafficking as a grave human rights violation through various legal instruments. 35 However, notwithstanding such efforts to frame human trafficking as a human rights problem, the concern over transnational criminal organizations and border security motivated governments to develop a new international legal 33 Incorporating Perspective, supra note 2, at 63-64 (discussing the "anchoring effect" of the criminal law approach to combat human trafficking). Concerns over the criminal law emphasis of the Trafficking Protocol and TVPA led to efforts in the past decade to revive the human rights approach to trafficking and to strengthen the protection and services provided to trafficking victims. 38 There has been increasing recognition amongst policy makers and human trafficking advocates that providing protective measures for trafficking victims is as important as capturing and prosecuting their traffickers; 3 9 and there is a growing consensus within the international community about the need to address the human rights violations that trafficking brings about.
40
The sections below explore the early human rights discourse regarding trafficking and its limitations, the concerns over the criminal law emphasis of the trafficking protocol and TVPA, the efforts over the past decade to re-infuse the human rights approach, and the efforts to strengthen the protection and services provided to trafficking victims. Nonetheless, this Article argues, The human rights framework is likely to remain very limited in its ability to push governments and the growing number of private sector stakeholders to action because it continues to evoke the early discourse focusing on the protection of women and children and fails to recognize the global economic impetus of human trafficking.
A. Trafficking and Human Rights Discourse in the Early Twentieth Century -Focusing on White Women and Children Exploited in the Commercial Sex Industry
While recent efforts to combat human trafficking go back only to the late 1990s, human trafficking is not a new phenomenon. The late-nineteenth and early-twentieth centuries saw the use of the term "human trafficking" in 36 See Part I supra. intended to combat the coerced criminal procurement of women and girls for "immoral purposes." 44 The term "white slavery" referred only to sex trafficking, and was specifically defined to distinguish it from the earlier widespread practice of (African) slave trade.
45
Although references to "white slavery" diminished, 46 the focus on the coerced sexual exploitation of innocent young women and children across borders remained core to subsequent conventions, and continues to remain the core of the discourse to date. 47 The 1921 would also have potential applicability to trafficking victims, but the connection between trafficking and migrant labor was not directly drawn until recently. 59
The inherent political, legal, and structural weaknesses of the international human rights system resulted in few effective solutions to human trafficking during most of the twentieth century.
During the second half of the twentieth century, the States' reporting obligations and overall enforcement mechanism under the 1949 Convention proved to be extremely weak, 6 1 and the concern over innocent women and girls being taken abroad and forced against their will into situations of (typically sexual) exploitation was "almost exclusively confined to the margins of the relatively low-profile human rights system." '62 Despite fairly straightforward prohibitions in two major treaties and an array of related standards in other human rights conventions, it was, and still is, extremely difficult to link trafficking to the violation of a specific provision of a specific convention.
63
The scope of trafficking did not disappear however; to the contrary, it kept growing at an alarming rate. Eventually, the chronic inability of human rights law and tools to deal with modern forms of exploitation and trafficking prompted States to look for more effective responses outside the human rights framework. 64 
B. Human Rights Discourse and the Trafficking Protocol
Many in the human rights community were concerned that the drafting of the first modern international legal instrument on trafficking was vested in the U.N. Crime Commission rather than the U.N. Commission on Human Rights. 65 In trying to ensure that a human rights perspective was injected into the criminal law enforcement framework, efforts were taken to convince States that incorporating human rights protections to the victims was crucial to achieving the crime and border control objectives. 
C. Human Rights Discourse and the Call for Better Protection of Trafficking Victims
There is no doubt that human trafficking presents grave human rights issues. 78 83 GALLAGHER, supra note 6, at 114. 4 As stated in the Preamble, the European Trafficking Convention is based on recognition of the principle that trafficking in human beings is first and foremost a violation of human rights and an offence to the dignity and integrity of the human being. European Trafficking Convention, supra note 82, at pmbl. It therefore aims to protect the human rights of trafficking victims, design a comprehensive framework for the protection and assistance of victims and witnesses, while guaranteeing gender equality, and to ensure effective investigation and prosecution. European Trafficking Convention, supra note 82, at art. 1(1)((b). 85 European Trafficking Convention, supra note 82, at art. 5(3). 86 Such measures include, for example, correct identification of victims and postponement of any removal proceedings; identity and privacy protection; assistance to victims in their physical, psychological and social recovery including housing, medical services, translation services, counsel and assistance in the criminal proceedings against the traffickers, education for child victims, and so forth; residence permit if necessary based on the victims' personal situation or to ensure cooperation with law enforcement authorities; access to legal aid and
2015] ECONOMIC MIGRATION GONE WRONG 93
The U. Within the TVPA statutory framework, prevention comes first, then protection, and finally prosecution. As noted earlier, at the implementation stage, much of the focus and resources early on has been on the criminal enforcement aspect. perception of trafficking victims from being considered criminals themselves, subject to deportation and prosecution to being viewed as victims. 97 The human rights discourse also put pressure on governments' to incorporate the Protection aspect of the "3P" paradigm; 98 it now drives many public awareness campaigns and educational programs under the Prevention component of the "3P" paradigm. 99 Moreover, a human rights approach continues to remind us "trafficking is woven deeply and inextricably into the fabric of an inequitable, unjust, and hypocritical world." 100 At the same time, the human rights discourse remains mostly aspirational and limited in its ability to obligate nations and businesses to take affirmative steps to address the social and economic conditions that perpetuate trafficking. There is no shortage of international human rights standards that address trafficking, but very little takes the form of concrete obligations and true engagement with the underlying issues.
The inherent limitations of the human rights and the criminal law enforcement framework to prevent human trafficking show that a new approach is needed. A few scholars have begun focusing on other possible approaches to human trafficking. 101 Those emerging voices primarily take a Common to all these approaches, as well as to this Article, is the recognition that human trafficking thrives on the vulnerability of certain individuals and populations to exploitation and the call to investigate the relations between labor migration and human trafficking.
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It is now time to recognize the limitations of the current approaches and address the problem as a matter of economic development and sustainability. To do so, however, we need to specifically examine the gendered nature of the current discourse. As this article argues in Part III infra, the current discourse on human trafficking is gendered in several ways. On the one hand, criminal enforcement efforts and the human rights approaches remain focused on sex trafficking of women and children as the paradigm. On the other hand, the focus on the enslavement of women and children in the illegal sex industry by criminal organizations allows us to view human trafficking as an aberration rather than acknowledge the central role it plays in supporting and maintaining the global economy. Consequently, the current discourse continues to marginalize both the impact on and the role of women, children, and migrant workers from developing nations in the global economy.
III. A PROBLEMATIC GENDERED DISCOURSE: THE FOCUS ON WOMEN AND

CHILDREN
Part I and II supra argued that the discourse on human trafficking has been too narrow, and consequently ineffective, due to its focus on criminal law enforcement and on human rights. This part asserts that the current discourse has also been narrow in its primary focus on women and children, and, up until recently, on sex trafficking. It is largely due to that focus that we have not been able to truly address and hopefully prevent human 
2015] ECONOMIC MIGRATION GONE WRONG 97
trafficking. The historical legacy of initially excluding people of color from the early trafficking protections and of conceptualizing trafficking as only relating to sex trafficking of women and children is reflected in the current legal framework and discourse regarding trafficking.
1 0 4 Whether directly reflected in their names, or indirectly underlying the legal framework, much of the current approaches to human trafficking developed in response to the paradigmatic horror story of human trafficking-the young (white) woman or child being duped and kidnapped for exploitation in the illegal commercial sex industry. 105 The Protocol to Prevent, Suppress, and Punish Trafficking in Persons, Especially Women and Children (emphasis added) was initially intended to deal only with trafficking in women and children. However, a proposal to expand the scope to all persons was made early on, and almost all the States agreed, with the understanding that particular attention should be given to the protection of women and children. 106 The question of whether to move beyond the traditional focus on sex trafficking to include forced labor, debt bondage, and forced marriage garnered much more opposition.
107 Much of the discourse in Europe and in Asia in the 1990s and to some extent today, shows a clear preference to define trafficking as restricted to the sexual exploitation of women and children. 108 The TVPA, which in 2000 was part of a legislative package addressing violence against women, similarly elevates trafficking in the form of sexual exploitation of women and children. 109 Today as well, portrayals of human trafficking in the media (including in documentary and fiction movies), advocacy campaigns by NGOs, and on social networks, demonstrate that the history of the human trafficking discourse-especially the narrative envisioning the rescue of innocent women and girls from life of enslavement in immoral sexual activities-continue to shape the current human trafficking discourse. That dominant narrative, however, serves as a double-edged sword. While the narrative emphasizes the plight of many women and children and the need to 'rescue' them from the traffickers, as long as it is viewed as a women's issue it is less likely, as we have unfortunately seen in many other areas, to garner the firm international and domestic commitment and resources needed for true preventative measures. Since many trafficked women and men are often also poor migrant individuals of color from the Global South, their marginalization and invisibility goes beyond gender issues and is compounded by the intersection of multiple characteristics that are devalued, historically, and within the current global power structures.
Jonathan Todres' analysis of "otherness" and "othering" in the context of trafficking is particularly insightful. In his article Law, Otherness and Human Trafficking, 1 1 Todres suggests that "otherness," which inherently devalues and dehumanizes the "Other," facilitates the abuse and exploitation of certain individuals and explains, at a regulatory level, both the current selective responses to exploitation and trafficking and complete inaction in various regards. 112 The intersections of race, gender, ethnicity, class, culture, and geography leads members of dominant backgrounds (either as individuals or as groups or even countries) to devalue and "other" certain individuals, communities and entire nations. 113 Poor women of color in developing countries are persistently subject to "othering" on multiple dimensions, and tend to be the most marginalized and devalued within the global community. 1 14 The more marginalized they are, the more they are at risk of exploitation. 115 The more limited their choices are because of their race, gender, ethnicity, class, culture, or geography, the more they may opt to engage in risky work or risk dangerous paths.
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"Othering" also allows the global community, especially the Global North, to, on the one hand, view itself as the altruistic savior of the "Other," and, on the other hand, to rationalize and turn a blind eye to its own exploitation and benefit at the expense of the "Other." 117 The focus on the enslavement of women and children in the illegal sex industry by criminal organizations allows us to view human trafficking as an aberration rather than acknowledge the central role it plays in supporting and maintaining the global economy. 1 1 8 It continues to marginalize both the impact on and the role of women, children, and migrant workers, primarily from developing nations, in the global economy. As may often be the case, "trafficked women may be ... migrant women attempting to meet their own needs or responding to labor demand in the West. ' 11 9 But, the dominant trafficking narrative ignores the complex structural, social, and economic aspects of women's labor migration. 120 As long as the focus remains on "saving" women and children from the hands of criminals, instead of acknowledging the global economic realities that feed and perpetuate the business of human trafficking, our efforts will continue to be a drop in the sea. I join Jonathan Todres in suggesting that it is precisely because those most vulnerable to-and directly harmed by-human trafficking are impoverished migrant women, children and men of color-i.e. "The Other"-that the discourse has been allowed to remain in the marginalized and weaker international law domain of human rights and labor rights rather than at the core of economic growth and trade policies.
IV. THE REALITIES OF ECONOMIC MIGRATION AND HUMAN TRAFFICKING IN THE ERA OF GLOBALIZATION
In an increasingly interdependent world, human migration is just another element of the global market-place. prevailing human rights approach to anti-trafficking is not merely acutely limited in its reach but in fact may also be harmful in that it has created the illusion that the international community is taking action against severe forms of exploitation, when in reality, little is being done to address the underlying causes."). 118 As Todres demonstrates, "othering" also allows the dominant group, the "Self," to exempt its own behavior and exploitation of those it views as "Other. As migrant workers, particularly migrant women, are playing an increasingly critical role in the global economy, trafficking victims are often poor unskilled migrant workers. The dominant trafficking narrative continues to marginalize the impact on, and the role of, women, children, and migrant workers, primarily from and within developing nations, in the global economy.
Many trafficked workers are enslaved in their own countries and are not necessarily cross-border migrant workers. Many may be "domestic" migrant workers from rural, less-developed areas to urban or industrial areas. Others are simply relegated to exploitive and dangerous jobs in the name of global economic development, open markets, and competitive production and supply chains. All, especially trafficked cross-border migrant workers, increasingly serve a critical role in sustaining the global economy all over the world.
A. Vulnerability and Globalization
Human trafficking feeds into a global market dependent on cheap and exploitable labor and the goods and services that such labor can produce. It is exacerbated by gender violence, poverty, and disparities in economic opportunities vis-a-vis unmet labor demands and strict migration laws in wealthier countries. As Janie Chuang aptly put it:
The problem of trafficking begins not with the traffickers themselves, but with the conditions that caused their victims to migrate under circumstances rendering them vulnerable to exploitation. Human trafficking is but "an opportunistic response" to the tension between the economic necessity to migrate, on the one hand, and the politically motivated restrictions on migration, on the other. 122 Trafficking exploits the vulnerability of certain individuals and populations, especially those seeking better economic opportunities at home or abroad. 123 Amongst the factors that help shape individual's or certain group's, communities', and societies vulnerability to trafficking are poverty and lack of employment opportunities, which are often aggravated by inequality, discrimination and gender-based violence, and the lure of better economic opportunities elsewhere. 124 These "push" factors are intensified by "pull" factors including ongoing and increasing demand, mostly in wealthier developed regions, for cheap goods and services. 125 Desperate for any job, poor unskilled workers are willing to fill unmet labor demands in informal sectors or in jobs that are rejected by domestic workers in wealthier countries for being too dirty, dangerous, or difficult. 126 At the same time, employers who seek to increase profits at the expense of vulnerable workers, "create" demand for forced labor. 127 Lastly, rather than acknowledge their dependency on migrant labor in many economic sectors, destination countries, fearing the "other," respond with strict migration laws and border control, thus incentivizing trafficking.
128
These push and pull factors are not new. However, they have taken center stage in the era of contemporary globalization. 129 Globalization and trade liberalization led not only to greater international exchange of capital and goods, but also to increasing labor migration.
13
Alongside general economic benefits, 13 1 globalization increases the wealth gap between countries and between rich and poor within countries. 132 Such wealth disparities feed increased survival labor migration as economic opportunities disappear in less wealthy countries and communities.
133
Those desperate to migrate, however, encounter tightening border controls and limited options for legal migration at the destination countries (although those countries generate a growing demand for such migrant 125 Incorporating Perspectives, supra note 2, at 60 ("Ultimately, as with the drug trade, traffickers are feeding a demand driven by consumers. In the human trafficking context, the demand is driven by both the desire for commercial sex and the desire for cheap goods and services."). workers), which in turn exacerbates their vulnerability to trafficking. 134 Furthermore, other aspects of globalization have also contributed to the expansion of traffickers' reach. No longer limited to individuals who fall prey to trafficking because of adverse personal circumstances, violent environment, lack of education, and no prospects for employment, "[i]ndividuals with higher education, including university qualifications and with second and third languages, that are in employment and stable relationships are now considered to be almost as vulnerable but for different reasons." 135 Greater freedom of movement and ease of travel, lower-cost regional and international transport, and global communication and financial networks, combined with previously unavailable opportunities to work overseas and individuals' self-confidence enable traffickers to recruit persons who would not normally be thought of as vulnerable. 136 
B. The Feminization of Labor and Migration
Women comprise most of those emigrating for survival (due to both economic hardship and gender-based repression), and relatedly, the overwhelming majority among those who are exploited in the process and subject to labor trafficking. 137 Women, as well as many men and children, faced with lack of jobs in their domestic markets, may opt to migrate in order to access developed markets within their region or abroad. Importantly, aside from fulfilling their own survival needs, migrant women, as well as men and children, are playing an increasingly critical role in sustaining the global economy as they fill the demand for workers particularly in informal low-wage earning economic sectors in destination countries. 138 Human trafficking is very much a manifestation of the feminization of both poverty and migration. 139 Poverty and unemployment increase 134 Id. at 138. ECONOMIC MIGRATION GONE WRONG 103 opportunities for trafficking in women. 140 Women are especially vulnerable due to entrenched discriminatory and gender-based violence practices that relegate them to unregulated low-wage employment in informal sectors and limited opportunities for legal migration. 14 1 Women particularly are being pushed out of developing countries due to economic, familial, and societal pressures and comprise at least fifty-six percent of the world's trafficking victims. 142 In enacting TVPA in 2000, Congress was in fact cognizant of many of these aspects. 143 Amongst its key findings, Congress recognized that traffickers primarily target women and girls who are disproportionately affected by poverty, lack of access to education, chronic unemployment, low status and discrimination, and the lack of economic opportunities in countries of origin. 144 Consequently, traffickers lure women and girls into their networks through false promises of decent working conditions at relatively good pay and buy children from poor families and sell them into various types of forced or bonded labor. 145 Globalization has had a particularly harsh impact on women in the "Global South," and it is critical that we recognize the "systemic link between the growing presence of women from developing economies in a variety of global migration and trafficking circuits on one hand and the rise in unemployment and debt in those same economies on the other." 146 Women in developing countries who may have been able to participate in the formal economy through small locally owned businesses and farms may no longer have those opportunities and lose out to cheaper imported goods. 147 They are consequently pushed into the informal sector, or into low-skilled manufacturing and service jobs generated by the entrance of transnational corporations into developing economies. 148 Quite often those corporations are allowed to get away with adverse working conditions and low wages in their "global assembly line." 149 Such employers may even prefer female workers from disadvantaged backgrounds as they take advantage of deeply imbedded gender subordination in traditional societies, [Vol. 25:1 and assume that these workers are likely to be more submissive and less likely to resist exploitive work conditions. 150 The international community has recognized the factors that feed into and facilitate human trafficking, including: (1) the increasing gaps between rich and poor both within countries and between regions, which means that many (women) have become more subject to trafficking in view of their economic circumstances and their hopes for increased income for themselves and their families; 15 1 and (2) the increasing ease of international travel and the growing phenomenon of temporary migration for work, which means that opportunities for trafficking have increased. 152 However, rather than acknowledge their dependency on migrant labor in many economic sectors, destination countries respond with strict migration laws and border control, especially with regards to working-class and so-called unskilled migrant labor, thus incentivizing trafficking. 153
C. (Irregular) Labor Migration and Human Trafficking
It is increasingly acknowledged that the risk of trafficking increases when the demand for labor is undermined by migration policies that limit working-class migration. 154 The dynamics of cross-border migration within the era of globalization compound and present additional catalysts for human trafficking. In the era of globalization, the logic of trade and finance may be 150 Id. These dynamics are also very much at play when employers in destination countries take tacit advantage of subordination factors of migrant workers, due to gender, racial and language vulnerabilities, socioeconomic background and immigration status. Id. at 145-46. Saskia Sassen similarly offers an analytical framework of the strategic gendering in the global division of labor, discussing both the feminization of offshore workers, as a way to weaken unions and ensure a submissive and disempowered workforce, and the parallel use of migrant women for domestic work to facilitated professional 'no-wife' households in the global cities. (August 27, 1996) . 153 See also Misery and Myopia, supra note 121, at 2977 (arguing that the U.S. is not a passive recipient of trafficked human beings and must acknowledge its role in generating a market for trafficking); Free Labor, supra note 101, at 568 ("In denying legal transborder mobility to the majority of human labor providers, nation states Seek to have it both ways. They employ both the rhetoric of globalization and integration, as well as the contradictory rhetoric of exclusion. At the same time, their migration policies are policies of exclusion characterized by incomplete trade liberalization and draconian immigration laws."). and investment, the wealthier Global North advocates openness whereas countries in the Global South have been more critical, at least initially. With migration, the dynamics are opposite: wealthier states try to keep migrant labor out whereas underdeveloped and developing states want to export workers and capitalize on their remittances. 156 Traffickers can become one of the only avenues left to meet the demands of both employers and workers within such restrictive migration systems. 157 In the face of tightening border controls and limited options for legal migration at the destination countries, those desperate to migrate for survival opt for risky underground migration channels, which puts them at much higher risks of becoming victims of human trafficking. 158 Nonetheless, the international community has been reluctant to fully investigate and act upon the linkage between trafficking and migrant labor. 159 In fact, within the current legal framework dealing with trafficking, there is a clear effort to distinguish "trafficking" from "illegal migration" and "migrant smuggling." 160 The former crime involves helpless virtuous victims, whereas the latter two involve those who are complicit in their own misfortune, ignoring the realities of migration flows and human trafficking. 161 As discussed earlier, the renewed interest in human trafficking in the late 1990s arose partially as this phenomenon became associated with other global criminal trends, including criminal organizations engaging in the illegal movement of migrants across borders for profit. 162 The discourse began to expand and to address these issues from the perspective of migration control, border security, and organized crime. 163 Although the analytical and empirical links between trafficking and migration flows started to surface, the legal discourse remained insistent on treating them as separate issues. 164 The prevailing view continues to distinguish between The Migrant Smuggling Protocol criminalizes the conduct of those who procure or otherwise facilitate the smuggling of migrants by defining smuggling as "the procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a person into a State Party of which the person is not a national or a permanent resident." Migrant Smuggling Protocol, supra note 125, at art. 3(a). This definition Seems to take a neutral position on the conduct and complicity of the smuggled migrants themselves. However, the underlying core distinction between those who are trafficked and those who are 'merely' smuggled is intimately intertwined with the dichotomy of coercion v. consent. Article 3(a) to the Trafficking Protocol defines "trafficking in persons" to mean: the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs. Trafficking Protocol, supra note 4, art. 3(a) (emphasis added). The definition goes on to deem the victim's consent irrelevant where any of the means of coercion, deception, and abuse set forth in subparagraph (a) have been used, and in any case involving the trafficking of children. Trafficking Protocol, supra note 4, art. 3(b) and art. 3(c). The definition of smuggling stands in stark contrast to the definition of trafficking in that it leaves out any references to the means by which the procurement of the migrant to be smuggled occurs or any subsequent means to extort financial gain once the illegal entry has taken place. Compare Migrant Smuggling Protocol, Id. at art. X, with Trafficking Protocol, supra note 4, at art. X.
does not involve coercion has underlined much of the discussion surrounding trafficking. 166 That dichotomized view, however, fails to acknowledge the extreme vulnerability of migrant workers and the circumstances which bring people to take inordinate risks in trying to pursue what they believe to be better opportunities elsewhere to sustain themselves and their families.
167
All over the world, adult human trafficking victims are primarily recruited by promises of legitimate employment opportunities, only to be subjected to coercion, violence, and exploitation upon arrival to their destination. 16 Moreover, the realities of contemporary labor migration significantly undermine the assumption that the relations between the recruiter/smuggler and the migrant to be smuggled across the border are simply a manifestation of a business transaction in which the migrant purchases for money the illegal services of the smuggler. 169 More often than not, the recruitment, transportation, transfer, harboring, or receipt of the migrant worker entails the abuse of a position of vulnerability and the desperation of those agreeing to be smuggled across borders in hope of better opportunities to survive. 170 This is not to suggest that every instance of migrant smuggling amounts to human trafficking. The line is often blurred. If one looks at the end-point exploitation, "[i]n fact, many victims of human trafficking look 166 See also Free Labor, supra note 101, at 554-55. This distinction is flawed, serving to mask the often symbiotic relationship between the two types of transboundary movement by shrouding migrant smuggling and human trafficking in contrasting types of illegality and vilification, instead of placing them along a continuum of rational and less-to-more exploitative responses to the contradictory international economic and migration systems. Id. 167 Jennifer Chadon argues, for example, that the limited impact of the TVPA and the ineffectiveness of the U.S. efforts to stop human trafficking stem from the United States doing almost nothing to develop an immigration strategy that deals with the global forces that drive migration and instead putting in place immigration laws and policies that render migrants vulnerable to exploitation and trafficking. See Misery quite like exploited agricultural laborers and factory workers, and in fact they are often one and the same."
171 Trafficking depends not only on the coercive means by which the victim is obtained or held, but also on the purpose of exploitation such as sexual exploitation, forced labor or services, slavery, or practices similar to slavery and servitude. 172 The prototypical narrative of trafficking, for example, tells the story of young women or parents of children who fall prey to the traffickers' promise of employment or educational opportunities abroad and consent to be illegally transported across borders only to find themselves in coerced sex work, domestic servitude, or other forms of forced labor. 173 Similarly, many migrant workers find themselves held in debt bondage for a "debt" owed to their traffickers, which they supposedly incurred as a result of the cross-border, and previously consented to, smuggling. 174 Both scenarios clearly fall within the definition of human trafficking, regardless of their origin as consensual smuggling. 175 Rather than putting most of our efforts on maintaining these distinctions, we should focus our efforts on understanding and addressing the factors and dynamics that create economic deprivations and social conditions that limit individual choices and make individuals vulnerable to exploitation and trafficking. Furthermore, receiving countries like the United States need to recognize that current immigration and labor policies drive migrant workers underground and expose them to abuse by their recruiters, transporters, and employers. 176 In conclusion, what may initially seem like illegal migration may very well amount to human trafficking; what may initially seem like consent may very quickly turn into abuse, coercion, and exploitation. More often than not, as pointed out by Janie Chuang, "trafficking is labor migration gone horribly wrong in our globalized economy."
V. REFRAMING HUMAN TRAFFICKING AS A GLOBAL ECONOMIC ISSUE
The current discourse on trafficking fails to admit that human trafficking is, as the International Labor Organization (ILO) points out, the "underside of globalization." 178 There is no real commitment to reframe trafficking as a global migratory response to a global market that seeks out cheap, unregulated, and exploitable labor and the goods and services that such labor can produce. 179 There is no willingness to admit that human trafficking greases the wheels of the global economy. Instead, this Article argues, we need to develop an economic analysis of human trafficking, one which primarily looks at globalization, trade liberalization, and labor migration as the core areas that need to be explored to advance the prevention of human trafficking.
Although the international community has generally recognized some of the factors that make individuals vulnerable to trafficking, there is no real acknowledgment of the economics of trafficking. While the Trafficking Protocol, for example, requires states (in an aspirational way) to "take or strengthen measures . . . to alleviate the factors that make persons, especially women and children, vulnerable to trafficking" 180 as well as place "exploitation" at the core of the definition of trafficking, it does not otherwise acknowledge the economic forces and market practices that drive trafficking and labor exploitation more broadly. 18 1 Even the ILO, which is significantly ahead of the current discourse on human trafficking, in recognizing human trafficking as a labor and migration issue, doesn't truly engage in a critical analysis of global markets, as if root causes of trafficking including "poverty, lack of employment and inefficient labour migration systems" 182 exist in a vacuum.
The current approaches to human trafficking view it as distinct and exceptional extreme forms of human exploitation. They pretend not to notice that our markets perpetuate the commodification of labor and that trafficking is merely the extreme manifestation of an "entire spectrum of 177 Preventing Human Trafficking, supra note 1, at 138. 179 Preventing Human Trafficking, supra note 1, at 139; See also GALLAGHER, supra note 6, at 432; Misery and Myopia, supra note 121, at 3039. 1" Trafficking Protocol, supra note 4, art. 9(4).
forms of economic coercion and commodification." 1 8 3 As Hila Shamir points out, "the difference between exploitation of workers and trafficking is a matter of degree and not kind." 184 Accordingly, Shamir, for example, advocates for a paradigm shift to a labor approach "that targets the structure of labor markets prone to severely exploitative labor practices."
185 She focuses on workers' vulnerability, the power disparities between workers and employers, and workers' inferior bargaining power in the workplace. Her labor approach calls for policies to empower workers vis-h-vis their employers, including protective employment legislation and expansion of collective action and unions. 186 Shamir's labor approach is premised exactly on the understanding that "the trafficked individual is a worker who is exploited in a market context."
187 She is absolutely correct in arguing that we need to understand human trafficking as "an issue of economic labor market exploitation,"
18 8
and to focus on power disparities and economic and social conditions that exacerbate vulnerability to trafficking. 189 She acknowledges that to fully understand how power relations in the labor market operate we need to investigate, amongst other things, private market rules, immigration regimes, and trade policies. 190 With that in mind, this Article argues that a true confrontation of the exploitive market dynamics that perpetuate trafficking requires a major shift in how we structure our global economy and the whole spectrum of our market practices. Shamir's efforts to ameliorate the power disparities between vulnerable workers and their employer simply do not go far enough.
Similarly, focusing on labor flows within the global economy, Karen Bravo's call to apply economic and trade liberalization principles to labor migration and human trafficking begins to engage in a true inquiry of our global market structures.
19 1 Recognizing that "the modern traffic in human beings cannot be separated from the forces of globalization," 192 she argues 1 3 A Labor Paradigm, supra note 101, at 110. 184 Id.
185
Id. at 76. 186 Id. at 108. Shamir proposes five labor-focused anti-trafficking measures: prevent the criminalization and deportation of workers who report exploitation to ensure workers' access to the justice system; eliminate visa arrangements binding workers to specific employers; regulate debt-based contracting; reduce recruitment fees and the power of middlemen; guarantee the right to unionize; and extend and enforce the application of labor and employment laws to vulnerable workers and to sectors susceptible to trafficking. that the only way to undermine the structural foundations of human trafficking is to "target the economic bases of the labor and other exploitation." 193 Specifically, argues Bravo, we need to acknowledge the connection between the growing problem of human trafficking, the increase in trade liberalization and globalization, and the simultaneous closing of borders and state imposition of restrictions on labor migration. 194 Consequently, labor should receive the same "free mobility" status as that of other goods, capital, and services in the international trading system. 195 While the opening of markets under the contemporary trade liberalization global framework removed barriers to the trans-border movement of capital, goods, and services, labor is the only production factor that has not been similarly liberalized. 196 On the one hand, labor is clearly treated as a commodity in the global production chains in the race for cheap and efficient production and for profit maximization. 197 On the other hand, labor is treated as a passive immobile economic unit and constrained by state borders and restrictive immigration policies. 198 Moreover, the international trade regime facilitates the movement of some labor-that of skilled workers. 199 By leaving out the movement of unskilled workers, whose labor is nonetheless much in demand, the international trade regime creates the economic incentives for human trafficking and increases (unskilled) labor providers' vulnerability to exploitation.
20 0
Therefore, in order to successfully fight against human trafficking, argues Bravo, we should recognize labor's role in the global economic system and give human capital (labor) analogous status to other production and economic inputs within the international open trade system. 201 Bravo is amongst the few who recognized early on that human trafficking takes place within the legitimate economic activities rather than just being limited to illegal and aberrational activity. 20 2 She correctly observes how restrictive immigration policies perpetuate the exploitation of migrants and would-be migrants while allowing entire industries, both legitimate and illegal, to flourish financially. Bravo's trade and labor market analysis, however, is primarily focused on liberalizing and regulating the supply of workers. 20 6 While she does, of course, explicitly acknowledge that the global labor market distortion is tied to the demand for cheap labor, she nonetheless claims that "it is the vulnerability of human labor providers to that demand that allows human trafficking to flourish. 20 7 Therefore, although exploitation is not likely to completely cease, Bravo does think that by severely decreasing the potential supply, human trafficking will become an aberrational practice. This Article suggests that this is not likely to be the case, exactly because the demand for exploitable cheap labor, both domestically and across borders, is a structural feature of our liberalized, global economy and converging production chains. Labor exploitation, and with it human trafficking, is needed to sustain open markets, international trade, and the global economy. Until we are willing to admit the true costs of globalization and until we are willing to redistribute wealth allocation between nations and within nations, human trafficking will continue to increase.
In a global market that seeks out cheap, unregulated, and exploitable labor to produce goods and services that generate GDP and propel economic growth, human trafficking is anything but limited to the illegal activity of criminals. 20 9 Trafficking of people is not merely part of the shadow economy but is in fact part of the structured global economy and serves leading economic sectors and places worldwide. 210 Countries compete in the global marketplace to offer other countries and multinational
